tors allow credit to a debtor beyond his ability to pay, all of the creditors are thrown into a "race of diligence" to be the first to reach the debtor's assets in collection proceedings. That creditor is rewarded first who procures the first attachment, garnishment or other levy upon the debtor's estate in such proceeding. The reward is not according to any comparative diligence of the creditors as of the time they extended credit; no consideration is made of the relative risks taken by the several creditors when they extended credit. No regard is had for relative merits of the purposes of the various extensions; claims for necessities of life are accorded no preference over other claims. Such "equality," it is submitted, is not "equity."
If the debtor is the first to find that he has over-extended himself in "taking his chances," he may escape becoming the victim of the uncontrolled exploitation of his effects under the foregoing rule of collections only by offering a composition with a general assignment of his estate, or by invoking bankruptcy and forfeiting his estate.
The most pertinent question upon this situation seems to be this: Is it socially and economically desirable that creditors and debtors take their chances on this basis? It seems reasonable to answer this question in the negative. It is submitted that our ever rising record of bankruptcies and other "failures" can claim little credit for human, social or economic values. Indeed, it is submitted that that record warrants any legal measure which may aid in reducing the chance-taking of present day credit administration. And, certainly, little is accomplished by blaming debtors for their extravagance or for their incompetence; the problem is not one of fixing the "blame" of things, but rather one of effecting reform on the part of those who control the practices of credit administration. Legal instrumentalities which may be of assistance to this end should be provided. Hence the proposed Act.
It is also arguable, of course, that no legislation should be enacted which may restrict the volume of credit, for there is special demand at the moment for greater expansion and diffusion of credit. One can not deny the merit of this general proposition. But just what is the element of merit in this general demand? It is submitted that it is this: Sources of cheaper credit should be made available, especially to consumers in the lower brackets of earnings and to smaller enterprisers. There is something wrong when the "little fellow" must pay more for a dollar of credit than the "rich man." But this is a problem of banking, or, more fully stated, it is a problem, probably for the government, to provide additional and more available sources of cheaper credit. And it is no worthy substitute for newly created sources of cheaper credit, to ignore the existing situation whereby creditors and debtors "take their chances." Even as respects the [Vol. 43 debtor is this true. While I may actually gain the fruits of credit under the existing situation and escape my obligations by bankruptcy, little indeed is the net satisfaction of this accomplishment. My discharge in bankruptcy leaves me with no happy recollections of the credit extensions which I was able to induce; family affairs were not made more delightful by the process; and, of course, my bankruptcy record has neither rehabilitated my credit rating nor reduced the price of my credit accommodations nor otherwise made promising my future. ' In short, the meritorious demand for cheaper credit constitutes no persuasive point against a proposal for the stabilization and control of credit administration by reducing the chance-taking element of the present-day practices.
It seems regrettable that the quality and nature of the various classes of credit accommodations have not received more discriminating consideration at law. The rule of collections of "first-there-first-served" has been easy for legal administration, but scarcely deserving judicial approval when measured by its indifference toward many social and economic values.
It is the purpose of the proposed Act not only to eliminate the opportunity to gain advantage by racing to collection, but also, to prefer, subject to a priority accorded certain claims which for the most part are of a necessitous character [see § 8 (1), (2) and (3)], general creditors according to the time they respectively extend credit. In other words, the proposed Act contemplates that a general creditor shall be preferred over subsequent general creditors and shall be subject to the claims of earlier general creditors, and that enforced collections and distributions in bankruptcy proceedings, insolvency proceedings, receivership proceedings, general assignments for the benefit of creditors and administrations of decedent estates or like estates, shall be shared accordingly. The provisions of the Act relating to these proposed priorities are reviewed later in further detail.
It may be urged that fixation of such priorities would be unfair to creditors, especially if no aids are provided credit-grantors for ascertaining existing obligations of a prospective borrower or buyer on credit. Concededly the Act has no such aids, except that it provides criminal responsibility for a person making "any materially false statement in writing concerning his property, liabilities, earnings or expenses with the intent of obtaining money, property or services on credit, or any extension or renewal of a debt." ( § 10). But fine or sentence to jail for a debtor repays no loan. In final analysis, credit-grantors should always rely upon their own diligence in ascertaining the status of the debtorand this before credit is extended. If this is a reasonable conclusion, it seems reasonable to conclude further that, as between two or more creditors of a common debtor, fairness to each other requires the one who granted credit at the later time should be held to have accepted the status of the debtor as that creditor might have found it, depending upon his diligence, rather than being accorded the reward of first-there-firstserved under the rule of enforced collections or the pro rata distribution of bankruptcy and other proceedings to liquidate or reorganize a debtor's .estate.
Again, it may be urged that the proposed fixation of priorities of claims of general creditors according to the time they extend credit may operate harshly against the debtor, at least when the debtor is in need of a loan to tide over an emergency. If A owes B and A needs a loan for an emergency, will B's priority according to the Act be unduly harsh upon A? If A's emergency is of limited duration so that it can be overcome and the new loan paid off by A before maturity of B's claim, it is not cleat how A will be hurt by B's priority. If there are prospects that A's emergency may continue either indefinitely or for a period beyond the maturity of B's claim, it seems reasonable that B's maturing claim should entitle him to recognition according to his priority. Especially manifest is this when it is understood that, as is hereinafter pointed out more specifically, the proposed Act places no restraints upon the debtor's use of his property or earnings by way of security or otherwise for new credit.
It may be added that it is not the purpose of the Act to provide that debtors shall not be legally compellable to pay their debts. Quite the contrary is true. The proposed law, moreover, facilitates the detection of prejudicial transfers or concealments by rewarding the creditor who is genuinely diligent in collecting assets from an absconding or fraudulent debtor. Thus, before paying anything to general creditors, the court is required under Section 7 (4) of the proposed Act to pay as follows: "Reasonable costs incurred by a creditor in recovering in a collection proceeding property which the debtor was about to remove from the state in fraud of his creditors, or which the debtor concealed or transferred in fraud of his creditors, to be determined by the court, together with fifty per cent of the net value of the property so recovered; provided, however, that no creditor shall be so paid more than the amount of his claim as determined by the final judgment or decree entered thereon in the collection proceeding."
Mechanics of the Act-Underfiling
In order to accomplish the foregoing purposes of the Act, provision is made whereby in a collection proceeding, as defined in the Act [see § 1 1058 YALE LAW JOURNAL [Vol. 43 (2)], creditors may underfile in the main proceeding and prove their claims and share in the proceeds of the debtor's estate according to the priorities fixed by the Act.
Creditors shall be notified to underfile by notice published in the newspapers and such further notice as the court may require, as provided in Section 3.
A time limitation of thirty days from the date of the first publication of the notice is allowed for such underfiling. The court may extend that time for cause shown. (See § 4). Certain formal requisites for filing claims are also provided in the same Section ( § 4).
Within such time as the court shall allow, any party to the proceeding, including any underfiling creditor, may "deny or otherwise put in issue the date when any debt, or any item thereof, was incurred, or the validity thereof, including any award, judgment, or decree which shall have been entered by consent or default of the debtor." [ § 4 (2)]. A hearing shall be had upon the claims filed, and any party, including any underfiling creditor, may subpoena witnesses and evidence. Any party to the proceeding, including any underfiling creditor, may examine witnesses under oath "including the debtor, any garnishee and any creditor, concerning the estate and effects of the debtor, any transfer thereof, and the claim of any creditor, or any payment thereof." [ § 4 (3) ]. The court is also expressly authorized to require the debtor, upon reasonable notice, to file under oath for record in the proceeding a schedule of his property showing its location and value, a list of his creditors, the amount due each, the date each item of each debt was incurred, the consideration therefor, and other matters which will aid in carrying out the purposes of the Act. [ § 4 (4)]. After hearing, the court shall enter judgment or decree upon the several claims, and if the judgment or decree is in favor of the creditor for any amount, "a finding shill be included as to the nature of the claim and the date when each item of the debt was incurred sufficient to determine the priority of the claim" as provided in the Act. [ § 4 (5)].
A creditor may underfile his claim provided it is due and payable within the time fixed in the Act for underfiling. Furthermore, unmatured claims may be underfiled in any collection proceeding "if the court shall find that sufficient claims have been allowed to render the debtor insolvent." And if the collection proceeding is one defined by Section 1, paragraph (2), sub-paragraph (c), hereinafter discussed, unmatured claims may be underfiled although the debtor is not insolvent. Such claims may be underfiled "within such time as the court, after notice, shall direct." [ § 5 (2) ].
Not only may creditors underfile and prove their claims in a collection proceeding, but it is also provided that "any attachment, garnishment, judgment lien or levy of execution in any action, suit or proceeding constituting a collection proceeding . . . shall be held for the benefit of underfiling creditors," and the proceeds thereof shall be paid into court upon order. (See § 2). Property subject to any such levy shall be sold as is now provided by law, except that the court may "determine and postpone the time of any such sale, and may order a sale as upon execution in behalf of all of the judgments and decrees entered in the proceedings." (See § 6).
Scope of the Act
The Act applies for the most part to "collection proceedings," as therein defined. [See § 1 (2)]. In order to effectuate the purposes of the Act, however, the section providing for priority of claims ( § 8) is made applicable not only to "collection proceedings," but also, to quote Section 8, to "all proceedings to liquidate or to reorganize a debtor's estate, including bankruptcy proceedings, insolvency proceedings, receivership proceedings, general assignments for the benefit of creditors, administration of decedent estates and like estates administered by fiduciaries." In other words, it is sought to make the priorities provided in the Act operative in all enforced collections and in bankruptcy and other distributions of debtors' estates.
"Collection proceedings," as defined in the Act, are of three general classes, as follows: (1) Action, suits or proceedings to collect money upon a claim arising out of a contract express or implied. Under this definition, actions upon other claims, notably tort claims, are excluded. It is considered that, for purposes of the Act, tort claimants and other non-contractual claimants are properly distinguished from creditors who acquire claims against the debtor by contract. In other words, it is considered that, generally, creditors with contractual credit extensions to the debtor should take the risk of their debtor committing torts, or incurring other non-contractual obligations, as follows: (a) in actions upon such non-contractual claims, underfiling should be denied; (b) underfiling being denied, opportunity to claim any priority provided in the Act is, of course, also denied. This risk, so placed upon contracting creditors may well induce them to require the debtor to obtain insurance protection so far as practicable. This seems desirable. On the other hand, tort claimants and other non-contractual claimants may underfile in a creditor's action constituting a "collection proceeding," and such claimants, who underfile their claims, shall rank, subject to the provisions for priority of claims, "as of the date the cause of action arose."
In short, an action, suit or proceeding shall constitute a "collection proceeding" to which the Act is applicable, if (1) the action is brought to recover money and if (2) it is based upon a claim arising out of a contract express or implied. [See § 1 (2)].
(2) Certain transactions are also constituted "collection proceedings" and made subject to the Act. One of these transactions is where a person "owing a debt, theretofore incurred and arising out of a contract, express or implied, shall transfer any earned or future wages, salary or other compensation for his personal service, which are not exempt from execution, to pay or to secure the payment of said debt, or any extension or renewal thereof, or to pay or to secure the payment of any debt of another person, or any extension or renewal thereof, or as any consideration or security for any undertaking of another person."
When a creditor takes an assignment of wages, salary or commissions from an employee to pay or to secure the payment of the debt of the debtor or of another person, the transaction is not different in its important functional aspects from an attempt at collection by garnishment, except that the assignment may be more devastating to the debtor's credit position depending upon the extent in the future that his earnings are captured by the assignment. While, in legal contemplation, these assignments are generally lumped under doctrines relating to assignments of rights, or are viewed as financing and security media, nevertheless, when they are given for debts previously incurred, their dominant function becomes that of collection and of preferring the assignee-creditor in the collection process. 2 Hence are these assignments constituted "collection proceedings" under the proposed Act. It will be observed that the debtor is free in the use of his exempt wages, and may, in so far as this Act is concerned, assign wages for new credit accommodations to himself, other than the extension or renewal of a contract debt previously incurred. In states' where wage assignments are more completely, if not fully, invalidated, this second "collection proceeding" may well be stricken from the Act. It may be repeated that the Act applies to a debtor's wage assignment only when the assignment is made to pay or to secure the payment of a previously contracted debt of the debtor arising out of a contract, express or implied, or any debt or undertaking of another person.
(3) Another transaction which constitutes a "collection proceeding" under the proposed Act is one whereby a person "owing a debt, theretofore incurred and arising out of a contract, express or implied, shall transfer substantially the whole of his property which is not exempt from execution to pay or to secure the payment of said debt, or any extension or renewal thereof, or to pay or to secure the payment of any debt of another person, or any extension or renewal thereof, or as any consideration or security for any undertaking of another person." [ § 1 (2) 
This transfer is considered similar to the wage assignment discussed above. Such transfer is as much in the process of collection as a general attachment or other general levy upon the debtor's assets by the creditor. Like the wage assignment, this transfer is constituted a "collection proceeding" only when the transfer is made to pay or to secure the payment of a previously contracted debt of the debtor arising out of a contract, express or implied, or any debt or undertaking of another person.
The general effect given to this transfer under the proposed Act is similar to the present law of some states which constitutes this and similar transfers a general assignment for the benefit of creditors and requires the transfer to be administered as such. 4 In case of a wage assignment or transfer of substantially the whole of a debtor's assets so as to constitute a "collection proceeding," the transfer, in the form prescribed in the Act [see § 3, (2) and (3)], must be filed with the court of the state to be named by the legislature. It seems that, in view of the variety and size of the claims which may be underfiled, the court so designated should be one of general jurisdiction. Upon so filing the transfer, it is constituted a pending collection proceeding in the court with the creditor as plaintiff and the debtor as defendant. The debtor, having executed the prescribed transfer, is deemed thereby to have given the court jurisdiction, without further process, to allow underfiling of claims of other creditors and to authorize the hearing and determination of all claims brought into the proceeding pursuant to the Act, provided only, that upon expiration of the time for underfiling the clerk of court shall give notice in writing to the debtor of the claims filed.' Notice to underfile is given to creditors as in case of an action, suit or proceeding constituting a collection proceeding. [ § 3, (2) and (3)]. The underfiling proceedings are, except as hereinafter noted, the same as those in an action, suit or proceeding constituting a collection proceeding; claims are payable according to the priorities provided in the Act.
Control over the debtor's property subject to one of these transfers, pending proceedings, is given to the court as follows: "Any person, except a bona fide purchaser, having or receiving any property subject to 
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[Vol. 43 such transfer shall hold and care for the property and the proceeds and income thereof subject to the orders of the court." [ § 3 (3)]. Wages payable under a wage assignment constituting a collection proceeding shall be paid into court by the employer. [ § 3 (2)].
Priority of Claims
The court shall order payment of costs, fees and expenses before paying any claims of creditors. ( § 7).
The provision for the priority of creditors' claims, as heretofore pointed out, is applicable not only to "collection proceedings," but also to all proceedings to liquidate or to reorganize a debtor's estate. The priorities in the proposed Act would be effective in bankruptcy proceedings under section 64 b (7) of the Bankruptcy Act, which allows the priority of "debts owing to any person who by the laws of the states or the United States is entitled to priority."
It will be noticed that the proposed Act does not displace the priority or preference of any claim already provided by law. And, of course, it would not defeat the security or lien of any claim. It expressly provides for payment first of "claims owned by any person, including the United States, the State and any subdivision thereof, according to such priority or preference as is now, or may be hereafter, provided by law."
Claims next to be paid are those for "wages, salary or other compensation for personal services of the creditor, which were earned within three months prior to the commencement of the proceeding, not to exceed $600 to each claimant." [ § 8 (2)]. Any amount paid upon such claims under a priority provided by existing law shall be deducted from the $600 amount. If the assets are insufficient to pay these claims in full, they shall be paid pro rata. This priority, it may be noted, is like that provided in section 64 b (5) of the Bankruptcy Act.
Next in order for payment are claims for "food, clothing, shelter, fuel, medicine and dental and medical attendance furnished for the personal use of the debtor or of his dependents of an aggregate amount not to exceed $300." [ § 8 (3) ]. Any amount paid upon one or more such claims under a priority of existing law shall be deducted from the $300 amount allotted to this class of claims. If these claims exceed the total amount of $300, they shall be paid pro rata.
This priority should aid the necessitous debtor in procuring credit for the necessities of life. Whatever may be the ambiguity of the legal terms "necessaries" or "necessities of life," it is believed that the particularization, as in the proposed Act, of "food, clothing, shelter, fuel, medicine and dental and medical attendance furnished for the personal use of the debtor or of his dependents," resolves much of the ambiguity.
Unpaid balances upon claims of creditors filed and allowed in a prior collection proceeding shall be paid next [ § 8 (4) ]. These unpaid balances shall be payable according to the actual time credit was extended, as discussed below. Creditors with claims which were existing but were unmatured and could not be filed in the prior collection proceeding, if they may be filed in the subsequent proceeding and are filed and allowed, may also be payable under this priority. This priority is intended as a contributing inducement to creditors to participate in collection proceedings by underfiling their claims.
Other creditors' claims are to be paid next. These "other creditors" are creditors whose claims have not qualified for payment in any of the foregoing classes of claims and those who have unpaid balances on wage or salary claims or on claims for food, clothing, etc., set forth above.
Creditors of this last class shall be paid according to the respective dates upon which they extended credit to the debtor, to be determined as follows: (1) Where credit was extended upon any contract, express or implied, for the direct payment of money, according to the actual date and time each item of credit was extended. [ § 8 (5)]. The actual date and time of each item shall govern notwithstanding the original time for payment may have been extended and the obligation may have been changed in form; "provided, however, if interest at a higher rate is paid or payable for such extension or renewal, or any security has been given therefor, such claim shall rank as of the date of such extension or renewal." [ § 8 (5) (b)]. (2) "All claims other than those arising out of a contract, express or implied, for the direct payment of money, including claims arising in tort and claims for damages for breach of contract other than a contract, express or implied, for the direct payment of money, shall rank as of the date the cause of action arose."
The claim of any creditor which by law is transferable, and its priority, may be transferred by the creditor if the transfer shall be in writing and signed by the creditor. Any person who shall pay the claim of any creditor for the account of the debtor shall be entitled to such transfer from the creditor or holder of the claim. [See § 8 (6)1. This provision should aid a creditor, especially one with a ranking claim, to sell, or finance upon, his claim. Similarly, a debtor should be assisted, especially one hard pressed by the creditor or creditors holding ranking claims, in borrowing money to pay those creditors and to promote a composition. [Vol. 43 
Existing Laws Similar to the Proposed Act
In several states creditors are allowed to underfile under the attachment or garnishment procured by another creditor. Upon proving their claims, they may share, either pro rata with the plaintiff, or, as in New Jersey, in the surplus after the plaintiff's claim is fully satisfied. Such statutes obtain in Colorado, Delaware7 Idaho," Indiana,' New Jersey,°P ennsylvania" and in British Columbia 2 and Ontario." 3 Some of the statutory provisions of Indiana may be quoted for illustration: "1014. Any creditor of the defendant, upon filing his affidavit and written undertaking, as hereinbefore required of the attaching creditor, may, at any time before the final judgment in the suit, make himself a party to the action, file his complaint, and prove his claim or demand against the defendant; and may have any person summoned as garnishee, or held to bail, who has not before been summoned or held to bail; and propound interrogatories to the garnishee, and enforce answers thereto, in like manner as the creditor who is plaintiff." "1015. A dismissal of his action or proceedings in attachment by the first attaching creditor shall not operate as a dismissal of the action or proceedings of any subsequent attaching creditor."
"1020. The money realized from the attachment and the garnishees shall, under the direction of the court, after paying all costs and expenses, be paid to the several creditors in proportion to the amount of their several claims as adjusted, and the surplus, if any, shall be paid to the defendant."
Under these statutes, any creditor, as well as the debtor, may contest the claim of any other creditor.' 4 Even the claim of the original attaching creditor may be challenged and eliminated without destroying the attachment and proceedings thereunder as respects the underfiling creditors. Thus, it has been held that payment in full of the attaching creditor's claim does not dissolve the attachment as against the underfiling creditors." 14. Creditors entitled to prorate under an attachment, share in the lien from the date of the original attachment."' Total claims allowed are fixed for payment in the order for the execution sale.' 1 No discharge of unproved claims or of unpaid balances is provided in the statute. Any sum realized upon the execution sale in excess of claims proved and allowed in the order of sale is returned to the defendant.
The Supreme Court of Indiana has observed upon the general purpose of its statute as follows:
"It is the purpose of our statute to secure a distribution of the debtor's property among all the attachment creditors, and not to permit it to be absorbed by the claim of the creditor who sues out the first writ."' s
The Supreme Court of Colorado has rendered a similar opinion, as follows:
"The plain purpose of the statute was to permit creditors to prorate the proceeds of attached property, not to permit them to establish rights in a strange and unusual way. The provision simply makes it possible for all creditors to put themselves in a position of equality, in respect to the satisfaction, out of the property attached, of claims properly asserted and regularly adjudicated; and it is matter of administrative policy and convenience that all creditors intervening are, upon application, named as plaintiffs in one general proceeding for the purpose of determining and adjudicating their respective rights. Prior to its adoption the first in time secured a preferential right over the claims of all other creditors. Speed was made paramount, and the first attaching creditor gained an exclusive, and oftentimes an unfair advantage over others. Section 99 appeared in the amendment of 1894, and was designed, as its express terms indicate, to eliminate the possible occurrence of such inequality under the law."' 9
In sustaining the constitutionality of the Idaho statute, the Supreme Court of Idaho remarked as follows:
"In support of the argument touching the constitutional question, it is insisted that an attachment lien gives a creditor a vested right in the property, * . . and that, therefore, since the statute provides no notice or proceeding against the first attaching creditor, the prorating provision deprives the latter of his property without due process of law and deprives him of the equal protection of the law. If counsel's first position were entirely correct, his latter contention might present a debatable point, but it should be remembered in this connection that the lien of an attaching creditor is wholly a creature" of statute, and that an attachment proceeding such as we have under the code was unknown at common law, and that being entirely statutory it is within the province of the legislature to place any restrictions upon the extent of the right of an attaching creditor which it deems advisable... "Under attachment statutes containing a prorating provision, the attaching creditor does not get an unqualified vested lien, but the lien that he does take by virtue of his attachment is taken subject to the provision that under certain circumstances other creditors who proceed to judgment and come within the terms of the statute will be entitled to share in the proceeds of the attached property, pro rata. The prorating provision does not deprive the attaching creditor of a vested right and we, therefore, hold that the constitutional provision securing due process of law and the equal protection of the law is not involved.", 20 It was also held in the same case that the proration statute was not suspended by the Bankruptcy Act as being a state insolvency or bankruptcy law.
It will be observed that the proposed Act varies from these existing laws in two major aspects, as follows: (1) Under the proposed Act creditors are not allowed to underfile in any action, suit or proceeding constituting a collection proceeding until after final judgment is rendered in favor of the plaintiff. [See § 3 (1)]. (2) The provision that general creditors who extended credit upon a contract, express or implied, for the direct payment of money, shall rank according to the date they extended credit, and that other general creditors shall rank according to the date their cause of action arose appears only in the proposed Act. As heretofore suggested, the fixation of these priorities as provided in the Act is the principal purpose of the Act; underfiling is employed primarily as a means to the end.
The reasons for the departure in the proposed Act from the foregoing statutes by postponing underfiling till after final judgment or decree are as follows: (1) In many jurisdictions attachments are of limited use. To restrict underfiling to attachments and garnishments does not give adequate control of collections to make sufficiently comprehensive the enforcement of the priority protection accorded by the proposed Act. Collection suits, without attachment or garnishment, might well be carried to judgment and execution without creditors ever having opportunity to underfile. (2) Again, from the point of view of the bona fide debtor, it seems unnecessarily harsh to allow creditors to underfile and prove their claims before the validity of the plaintiff's claim has been determined by final judgment. It seems that the debtor should be given opportunity to defend the plaintiff's claim to final judgment and also some brief period thereafter to satisfy that judgment before other claims may be pressed upon him by underfiling creditors. Under the proposed Act notice to underfile shall not be released by the clerk of court for publication until three days after final judgment or decree. [ §3 (1)]. If the debtor satisfies the judgment within that time there will be no underfiling. Of course, if the debtor takes substantially the whole of his property which is not exempt from execution to satisfy the debt, and the debt arises out of a contract express or implied, then the transaction will constitute a "collection proceeding" under section 1 (2) (c), and underfiling will be in order. To give this opportunity to the debtor to defend himself is deemed adequate justification for postponing the underfiling until after final judgment or decree as provided in the Act. "Our 'Creditors Relief Act' was passed in 1902 and was apparently taken from the Ontario Act which had been in force for some time prior to that.
"As far as its practical operation is concerned, we believe that it is favourably regarded by both judges and lawyers. Before its passage it was extremely difficult for a debtor who was in financial difficulties to obtain any extension of time or other accommodation from any of his creditors; the individual creditor feared that if he should grant any indulgence other creditors might refuse to do so and secure judgment and issue execution and thus not merely deprive the debtor of the benefit of the extension or other accommodation granted, but postpone the creditor to other persons who might have taken action and secured judgment in the interim.
"The writer has had no experience under conditions prevailing before 1902, but from time to time he has spoken to other lawyers who practised before that date and without exception they are of the opinion that the statute was a great step forward in the interests of both debtor and creditor. Formerly when it became known that any business man or other debtor was in financial difficulty there was an immediate race between his creditors to secure judgment and issue execution. Under present conditions the creditors no longer fear another creditor stepping in and obtaining priority and are prepared to grant any reasonable extension of time to a debtor.
"The older practitioners tell us that before the passage of this Act many a solvent business was forced to the wall because of some temporary difficulty in meeting the current accounts.
"Our Act does not provide for distribution of the money realized on an execution pro rata among all creditors of the execution debtor but merely among those who come in within thirty days from date of sale and establish their claims under the provisions of the 'Creditors Relief Act' by securing certificates of claim after service of notice of their demands upon the debtor or securing judgment and issuing execution within that time. The result is that many creditors who have small claims because the amount realized on the On the other hand, where the debtor voluntarily executes an assignment of wages or a transfer of substantially the whole of his property which is not exempt from execution so as to constitute a collection proceeding under the Act, it does not seem that fairness-to-debtor requires postponement of underfiling until the creditor receiving the assignment or transfer shall have recovered judgment. Consequently, under the proposed Act, such judgment is not made prerequisite to underfiling. [See § 3 (2) and (3)].
Effect of Proposed Act in Proceedings in the Courts of the United States
It seems clear that, in a case properly within their jurisdiction, the federal courts would conform to the practice and procedure of the proposed Act as a state law. More specifically stated, it seems clear that underfiling would be allowed in the federal courts, 2 and that the provisions in the Act for the priorities of creditors would be given full effect according to the terms of the Act. 3 And as heretofore stated, section 64 b(7) of the Bankruptcy Act expressly accords power to the states to fix a priority for claims in bankruptcy proceedings, a power which is ample to give effect therein to the priorities contemplated by the proposed Act. 2 4 And also, as heretofore observed, Section 8, in fixing the execution is so small that it will not pay worthwhile dividends, do not avail themselves of the privileges under this Act.
"The British Columbia statute does not delay collections, but on the other hand by permitting the creditor to make a reasonable arrangement with the debtor where circumstances warrant it without prejudicing his own interests, increases monies eventually collected.
"It does not affect the costs of legal proceedings as far as the execution creditor is concerned. The cost of securing a certificate of claim under the 'Creditors Relief Act' is about the same as that of securing judgment in an undefended action for the same amount.
"The privilege of under-filing is commonly exercised when the Sheriff proceeds to sale. The 'Creditors Relief Act' only applies to the proceeds realized by the Sheriff from the sale of the debtor's property under execution. It does not apply to monies paid to the Sheriff by the Debtor in order to obtain the withdrawal of the Sheriff from possession of the goods, or by way of settlement of the writ of execution before sale of the assets or to the Sheriff by way of compromise with the creditor. In the majority of the cases where there are any substantial assets, executions are settled in this way and sale of the goods averted; consequently the privilege of under-filing does not arise.
"The creditor who has first secured judgment and issued execution often regards himself as unfairly treated. We think, however, that speaking generally, it is favourably regarded by most creditors.
"We think the legislation is considered to be of general benefit to both debtor and creditor. Proposed Act Not a Bankruptcy Law It has already been noted that the Supreme Court of Idaho has held that its statute allowing underfiling and proration is not suspended by the National Bankruptcy Law. 5 Upon this question the Court remarked: "Respondent's position, founded upon his argument that the prorating provision of sec. 6781, supra, is in effect an insolvency law, and hence suspended by the federal bankruptcy act, is equally untenable. Our statute makes no provision for a discharge of the debtor from his obligations. A statute in order to be such an insolvency law as is suspended by the federal bankruptcy law must provide for the discharge of the debtor, and has been defined as: 'A positive regulation made by the legislature to exonerate the person or property of a debtor and to relieve him from the pressure of creditors.' " . Recent decisions of the United States Supreme Court, 26 though relating primarily to statutes regulating general assignments for the benefit of creditors, tend to confirm the view of the Idaho Supreme Court and the view that the proposed Act is neither in conflict with the federal Bankruptcy Law nor otherwise subject to suspension by it.
Constitutionality of the Proposed Act
A general question relating to the constitutionality of the proposed Act is worthy of notice. The question may be stated as follows: Do the provisions of the Act for underfiling in actions constituting a collection proceeding and for priority of payment of claims so affect creditors' remedies as to violate the constitutional restraint against impairment of the obligation of contracts? It seems doubtful if these provisions of the Act can be validly applied to contracts entered into prior to the passage of the ActY.1 As a consequence, Section 11 provides 
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YALE LAW JOURNAL [Vol. 43 that "this Act shall not apply to any action, suit, or proceeding to recover money upon a claim arising out of a contract, express or implied, or to any action, suit or proceeding to enforce any award, judgment or decree upon such claim or to any proceeding by a secured creditor to recover any deficiency upon such claim, constituting a collection proceeding as defined in Section 1, paragraph (2), sub-paragraph (a), if the contract was entered into prior to the effective date of this Act; provided, further, however, that the foregoing exception shall not apply in case of the extension or renewal of such contract after the effective date of this Act." It will be observed that the foregoing reservation relates only to an "action, suit or proceeding" constituting a collection proceeding as defined in Section 1, paragraph (2), sub-paragraph (a). If a collection proceeding is constituted by the assignment of wages or the transfer of substantially the whole of the debtor's property [see § 1 (2) (b) and (c) ], it is believed that the Act is validly applicable even to a claim arising out of a contract existing prior to the passage of the Act. This conclusion is based upon the following propositions: (a) that the creditor upon such preexisting contract is, as set forth above, left free to exercise all legal remedies of enforcement by action or suit as heretofore; (b) that the opportunity to acquire the assignment or transfer by voluntary act of the debtor, never constituted any part of the obligation of the contract; (c) that in view of the fact that the creditors' remedies by action and suit are unimpaired, this restraint upon these preferential transfers for the purposes of the Act does not offend the Constitution.
It seems clear that the foregoing reservations from the Act of actions, suits and proceedings to collect upon claims arising out of preexisting contracts will not seriously limit the comprehensive scope and operation of the Act. It seems probable that creditors holding contracts entered into prior to the effective date of the Act will generally be disposed to insist upon their immunity from underfiling. But, comparatively speaking, such contracts will not involve many debtors very long after the effective date of the Act. Moreover, if such creditor should invoke the benefits of the Act by underfiling in a collection proceeding instituted by another creditor whose claim is subject to the Act, it seems clear that such creditor's constitutional immunity upon such preexisting claim would be waived. Thus, if A, with a claim against X upon a preexisting 
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YALE LAW JOURNAL [Vol. 43 contract, were to underfile in B's collection proceeding against X, it would seem clear that A's claim would be subject to the priority of other claims, for example, claims for food, clothing, fuel, etc., as provided in the Act ( § 8). On the other hand, although the creditor, A, may enjoy constitutional immunity for his claim when he institutes an action, suit or proceeding to collect, it seems clear that, if he elects to do so, he should be allowed to underfile in B's collection proceeding and share according to the priority provisions of the Act.
A STATE COLLECTION ACT
Model Draft Section 1. Definitions., The words and phrases used in this Act shall, unless inconsistent with the context, be construed as follows:
(1) A claim shall be deemed to have been allowed in a collection proceeding when final judgment or decree shall have been entered thereon for the creditor to recover the whole or any part of his claim.
(2) Collection proceeding shall mean: (a) Any action, suit or proceeding to recover money upon a claim arising out of a contract, express or implied, including any action, suit or proceeding to enforce any award, judgment or decree upon such claim and any proceeding by a secured creditor to recover any deficiency upon such claim; (b) Any transaction whereby a person owing a debt, theretofore incurred and arising out of a contract, express or implied, shall transfer any earned or future wages, salary or other compensation for his personal service, which are not exempt from execution, to pay or to secure the payment of said debt, or any extension or renewal thereof, or to pay or to secure the payment of any debt of another person, or any extension or renewal thereof, or as any consideration or security for any undertaking of another person; (c) Any transaction whereby a person owing a debt, theretofore incurred and arising out of a contract, express or implied, shall transfer substantially the whole of his property which is not exempt from execution to pay or to secure the payment of said debt, or any extension or renewal thereof, or to pay or to secure the payment of any debt of another person, or any extension or renewal thereof, or as any consideration or security for any undertaking of another person; (d) Any transfer set forth in sub-paragraph (b) or (c) of this paragraph (2) shall constitute a collection proceeding of the entire transfer, except that, when the transfer shall be made in part to pay or to secure the payment of the debt of the person making the transfer, as provided in said sub-paragraphs, and in part for new consideration paid or to be paid to such person, the transfer shall constitute a collection proceeding of only such part theerof as shall remain after deducting therefrom an amount equal to the new consideration.
(3) Court and clerk of court shall include a justice of the peace. (4) A creditor shall be deemed to have extended credit to a debtor at the time the debt was incurred.
(5) Debt shall mean any obligation for the payment of money, whether or not it is due and payable.
(6) A person shall be deemed insolvent whenever the aggregate of his property, exclusive of any property which he may have conveyed, transferred, concealed, or removed, or permitted to be concealed or removed, with intent to hinder, delay or defraud his creditors, shall not, at a fair valuation, be sufficient in amount to pay his debts which are due and payable.
(7) Person shall include natural persons, limited or other partnerships, corporations, joint-stock companies, unincorporated companies and associations, and any business conducted by a trustee.
(8) Secured creditor shall mean a creditor who by any transaction or lien has property of the debtor as security for his claim, or who owns a claim upon which a person is liable in any manner as a co-debtor with the debtor, or in any manner as an accommodation party, guarantor or surety for the debtor, and such person has such security.
(9) Transfer shall include assignment, sale, conveyance, mortgage, pledge, trust and every other method of disposing of or parting with property absolutely or conditionally.
(10) Words importing the masculine gender may be applied to and include any person. Words importing the plural number may be applied to and mean a single person or thing; and words importing the singular number may be applied to and mean several persons or things. Section 2. Liens, Levies and Transfers of Collection Proceedings Subject to Underfiling. Any attachment, garnishment, judgment lien or levy of execution in any action, suit or proceeding constituting a collection proceeding and any transfer constituting a collection proceeding shall be held for the benefit of underfiling creditors as hereinafter provided, and the proceeds of any such lien, levy or transfer shall be paid into court upon order. Any payment, or any transfer of any property of the debtor, which is not exempt from execution, to pay or to secure the payment of any debt of the debtor arising out of a contract, express or implied, or any debt of another person, or any extension or renewal thereof, or as any consideration or security for any undertaking of another person, shall, if made after the time prescribed in Section 3 for causing notice of the collection proceeding to be published, be held for the benefit of underfiling creditors as hereinafter provided, and the amount of any such payment or transfer shall be paid into court upon order.
Section 3. Notice to Creditors to Underfile. (1) No action, suit or proceeding constituting a collection proceeding as defined in Section 1, paragraph (2), sub-paragraph (a), shall be brought unless the plaintiff therein shall, upon filing his complaint also file notice thereof with the.clerk of the court wherein the proceeding is commenced. Said YALE LAW JOURNAL [Vol. 43 notice shall be verified by the creditor under oath and shall set forth the title of the cause, the amount of the debt, specifying the part representing the principal sum and the part, if any, representing interest thereon, whether any, and if so what, security therefor is held, and the consideration for the debt. If the final judgment or decree shall be for the plaintiff to recover the whole or any part of his claim, a finding shall be included as to the nature of the claim and the date when each item of the debt was incurred sufficient to determine the priority of the claim as hereinafter provided in Section 8. Three days after such final judgment or decree, the court shall, unless the judgment or decree has been satisfied, certify the record of the cause to the [name of court to be inserted] and the clerk of that court shall cause the notice aforesaid to be published in one or more newspapers of general circulation in the county with a nctation of the amount of the final judgment or decree, the finding as to ithe nature of the claim and the date each item of the debt was incurred and warning to creditors to underfile their claims in said court. (2) No transaction constituting a collection proceeding as defined in Section 1, paragraph (2), sub-paragraph (b), shall be valid as to any person, unless the transfer shall be in writing signed by the debtor making the transfer and by the creditor and shall be verified by each under oath, and unless within five days following the actual date of signing by said debtor the creditor shall serve the transfer upon the employer, and unless within said five days the creditor shall also file said transfer with the clerk of [name of court to be inserted, being a court of the county where the debtor making the transfer resides.] The transfer shall set forth the court wherein the transfer is to be filed, the date of the transfer, the name and address of the creditor as plaintiff and of the debtor making the transfer as defendant, the name and address of the employer, the total amount of wages, salary or other compensation for personal service subject to the transfer, the date when each item of the debt was incurred, the date when it became due and payable, if it is due and payable, the amount thereof, specifying the part representing the principal sum and the part, if any, representing interest thereon, whether any, and, if so what, security therefor is held, and the consideration for the claim. The clerk of court shall file the transfer and thereby con-stitute it a collection proceeding pending in that court without further process or pleadings. Within three days after filing said transfer the clerk of court shall also cause it, with warning to creditors to underfile their claims in said court, to be published in the newspapers as provided in paragraph (1) of this Section 3. The employer shall pay into court any wages, salary or other compensation for the debtor's personal service, not exempt from execution, which shall be payable under the transfer.
(3) No transaction constituting a collection proceeding as defined in Section 1, paragaraph (2), sub-paragraph (c), shall be valid as to any person except a bona fide purchaser, unless the transfer shall be in writing signed by the debtor making the transfer and by the creditor and shall be verified by each under oath, and unless within five days following the actual date of signing by said debtor the creditor shall file the transfer with the clerk [name of court to be inserted, being a court of the county where the debtor making the transfer resides or has a place of business.] The transfer shall set forth the court wherein the transfer is to be filed, the date of the transfer, the name and address of the creditor as plaintiff and of the debtor making the transfer as defendant, a full and complete description of the property subject to the transfer, including the location of the property and the name and address of any person to whom the property, or any part of it, has been transferred and upon what terms and conditions, the date when each item of the debt was incurred, the date when it became due and payable, if it is due and payable, the amount thereof, specifying the part representing the principal sum and the part, if any, representing interest thereon, whether any, and, if so what, security therefor is held, and the consideration for the claim. The clerk of court shall file the transfer and thereby constitute it a collection proceeding pending in that court without further process or pleadings. Within three days after filing said transfer the clerk of court shall also cause it with warning to creditors to underfile their claims in said court to be published in the newspapers as provided in paragraph (1) of this Section 3. Any person, except a bona fide purchaser, having or receiving any property subject to such transfer shall hold and care for the property and the proceeds and income thereof subject to the orders of the court.
Section 4. Underfiling-Matured Claims=-Proof and Allowance.
(1) Within thirty days after the date of the first publication of notice of a collection proceeding as provided in Section 3, or such further time as the court shall allow for cause shown, any creditor whose claim is due and payable may underfile therein by filing his claim with the clerk of court. Said claim shall be filed in writing and shall be verified by the creditor under oath. A claim so filed shall set forth the date when each item of the debt was incurred, the date when it became due and payable, the amount thereof, specifying the part representing the principal sum and the part, if any, representing interest thereon, whether any, and if so what, security therefor is held, whether any, and if so what, payment or transfer has been made by the debtor to the creditor after the time prescribed in Section 3 for causing notice of the collection proceeding to be published, and the consideration for the debt. A copy of the claim so filed shall also be filed therewith for the debtor. Immediately upon expiration of the time for underfiling, the clerk of court shall notify the debtor in writing of the claims filed.
(2) Any party to a collection proceeding, including any underfiling creditors, may, within such time as the court shall allow, deny or otherwise put in issue the date when any debt, or any item thereof, was incurred, or the validity thereof, including any award, judgment or decree which shall have been entered by consent or default of the debtor.
(3) Any party to a collection proceeding, including any underfiling creditor, may subpoena witnesses and documentary or other evidence, and may examine witnesses under oath, including the debtor, any garnishee and any creditor, concerning the estate and effects of the debtor, any transfer thereof, and the claim of any creditor, or any payment thereof.
(4) The court, upon reasonable notice, may require the debtor to file under oath for record in the proceeding, a schedule of his property, showing the amount and kind of property, its money value in detail, the location thereof, including the name and address of any person who holds any of his property which is exempt from execution and the date, terms and conditions of the transfer, and a list of his creditors showing their residence, if known, if unknown, that fact to be stated, the amount owed each of them, whether or not it is due and payable, the date when each item of each debt was incurred, the consideration therefor, whether any, and if so what, security has been given for each debt, and whether any, and if so what, payment or transfer has been made by him to any creditor after the time prescribed in Section 3 for causing notice of the collection proceeding to be published, and a claim for any exemptions to which he may be entitled by law.
(5) After hearing, the court shall enter judgment upon each claim properly filed and proved in the proceedings, and if the judgment shall be for the creditor to recover the whole or any part of his claim, a finding shall be included as to the nature of the claim and the date when each item of the debt was incurred sufficient to determine the priority of the claim as hereinafter provided in Section 8.
(6) No secured creditor shall file or have his claim allowed other than for the amount of any deficiency upon his claim after the value of the security has been deducted therefrom in such manner as the court shall approve.
(7) Whenever a creditor who owns a claim which is secured by the individual undertaking or property of another person fails to prove such claim such person may do so in the creditor's name.
Section 5. Underfiling-Unmatured Claims--Proof and Allowance.. (1) Any creditor who shall have extended credit, or shall have allowed any extension or renewal of a debt, in reliance upon any material misrepresentation made, presented or published in any manner whatsoever in writing by the debtor relating to his assets, liabilities, earnings, or expenses, may file and have allowed his claim as an underfiling creditor in a collection proceeding although the claim is not due and payable.
(2) Any creditor, including a landlord claiming future rent, may, although his claim is not due and payable, file and have allowed his claim as an underfiling creditor if the pending collection proceeding is that defined in Section 1, paragraph (2), sub-paragraph (c), and in any other collection proceeding if the court shall find that sufficient claims have been allowed to render the debtor insolvent. Such claims may be filed within such time as the court, after notice, shall direct.
(3) When any unmatured claim arising out of a contract, express or implied, for the direct payment of money is allowed under this Section 5, interest at the rate stipulated, if any, shall be computed to the date of the final judgment or decree. If such claim does not bear interest, the principal sum shall be discounted at the legal rate of interest to the date of the final judgment or decree.
Section 6. Sale of Assets-Payment of Claims. (1) Property which shall have been subjected to attachment, garnishment, judgment lien or levy of execution in a collection proceeding, shall be sold as provided by law, and any property transferred so as to constitute a collection proceeding shall be sold as the court shall direct and the proceeds paid into court, provided, however, that the court may, in furtherance of the purposes of this Act, determine and postpone the time of any such sale, and may order a sale as upon execution in behalf of all of the judgments and decrees entered in the proceeding.
(2) The court shall order the payment of creditors' claims at the earliest practicable time after they have been allowed. Claims which have been allowed may be paid notwithstanding the judgment or decree entered upon one or more claims is pending on appeal; provided, however, that sufficient funds shall be reserved to pay such claims according to final judgment or decree and Sections 7 and 8 of this Act.
